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T | flHE JUDGES who tried homicide cases at the Palladium and Delphi- 
nium courts in the era of Antiphon and Lysias have never been 
securely identified. The extant copy of Draco's homicide law (IG 13 

104) seems to indicate that the traditional body of fifty-one LEprTat still 
judged homicide cases in the late fifth century, and the testimony of the 
orators and lexicographers suggests that the EpqEat maintained their 
ancient jurisdiction long after the date of the reinscription (409/8). None- 
theless, for over a century most scholars have assumed that, by 403/2 at 
the latest, trials for unintentional and "justifiable" homicide came before 
ordinary juries of the people. The role of aristocratic E/pqrat in the archaic 
regime has been often treated with great ingenuity, but in recent work the 
question of homicide jurisdiction in the age of the orators has generally 
been disregarded as a peripheral issue or a closed case. The prevailing 
view, that the ephetic courts were occupied by panels of ordinary dicasts 
chosen by lot from among citizen-jurors-what we may call the "dicastic 
model"-conforms to the received opinion on democratic reforms of the 
judiciary at Athens: the system of dicastic panels was, supposedly, an 
ancient innovation; by the late fifth century even the most archaic and 
formalistic procedures, where some practical qualifications would seem 
necessary, were nonetheless alloted to the layman. Much recent work on 
the extant homicide speeches, in fact, relies upon the assumption that 
expert logographers could expect to deceive a majority of the jurors on 
subtle legalities. Thus the competence of the homicide judges is a signifi- 
cant issue for the development of both democracy and rhetoric at Athens. 
It is the purpose of this study, therefore, to identify, as precisely as the 
evidence will allow, the judges who tried such cases as Antiphon 6 
(Choreutes) and Lysias 1 (On the Murder of Eratosthenes). 

Adolf Philippi argued long ago that the traditional body of Ep$rat, 
chosen from among the Eupatrids, was replaced by ordinary dicastic 
juries at the Palladium and (probably) the Delphinium in the reforms of 
403/2.1 Half a century after Philippi, Gertrude Smith argued that the 

1. Der Areopag und die Epheten (Berlin, 1874), pp. 200-246 (on the archaic regime) and 318-29 (on 
ephetic courts in the fourth century); cf. M. H. Meier and G. F. Schomann, Der attische Process (Halle, 
1824), pp. 143-45; F. Blass, Die attische Beredsamkeit, vol. 1 (Leipzig, 1887), pp. 188-95. The view that 
homicide jurisdiction was transferred to dicastic courts was followed by U. von Wilamowitz-Moellendorff, 
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E;pETat, who were members of the Areopagus before and after Solon, were 
replaced by dicastic panels in the era of Pericles. This view was adopted in 
the classic handbook that Smith wrote with R. J. Bonner;2 and although 
there is still disagreement on the date of the reform, the dicastic model has 
gone almost unchallenged ever since.3 Eberhard Ruschenbusch supposed 
that the ephetic courts were taken over by juries of the people as early as 
the reforms of Solon, and Raphael Sealey has taken a similar view. In 
recent work on the argumentation of the homicide speeches, Ernst Heitsch 
assumed that the 'EpEtai were a body of fifty-one dicasts, perhaps chosen 
by seniority but nonetheless "Laienrichter."s Now Robert Wallace, in a 
provocative work on the Areopagus, has adopted a version of the dicastic 
model, holding that the ephetic courts were transferred from the Areopa- 
gites to the popular juries sometime after 480.6 

It will be helpful first to reexamine the most basic form of the dicastic 
models, according to which the ephetic courts were manned by ordinary 
dicastic panels (of 501 or more) after the year 403; we can then consider 
separately the modified version, according to which the Palladium and 
Delphinium courts had special juries, whose judges-perhaps fifty-one in 
number, perhaps over fifty years of age--were chosen from the roll of 
ordinary dicasts and thus had no special competence in the law. Against 
the dicastic model we must also weigh the opposite view, that the qpeftat 
in the late fifth and fourth centuries were specially qualified by experience 
in legal procedures and religious sanctions: it is sometimes suggested 
(though never directly argued) that they were still committees of the 
Areopagus; and Philippi himself supposed that until 403 the ;epetat 
continued to be chosen from among the Eupatrids (such would have been 
the body that tried the case of Antiphon 6). Thus we begin with what 
would appear to be a simple question of numbers: does the evidence in 
fact indicate that there were juries of several hundred (i.e., dicastic panels) 
at the ephetic courts after 403? We have then to consider a more compli- 
cated question: does the argumentation in the speeches indicate that the 

Aristoteles und Athen, vol. I (Berlin, 1893), p. 251, n. 137. The dicastic model was also accepted by J. H. 
Lipsius, Die attische Recht und Rechtsverfahren, vol. I (Leipzig, 1905), pp. 40-41 (with n. 125); cf. 
J. Miller, "Ephetai," RE5 (1905): 2825-26. 

2. See Smith, "Dicasts in the Ephetic Courts," CP 19 (1924): 353-58; R. J. Bonner and G. Smith, The 
Administration of Justicefrom Homer to Aristotle, vol. I (Chicago, 1930), pp. 97-102. 

3. The dicastic model was questioned by D. M. MacDowell, Athenian Homicide Law in the Age of the 
Orators (Manchester, 1963), pp. 52-57, though his suggestion that Areopagites continued to serve as 
?(p?Tat in classical procedure has not won general acceptance. See also R. S. Stroud, Drakon's Law on 
Homicide (Berkeley, 1968), pp. 48-49, criticizing Smith's theory; cf. A. R. W. Harrison, The Law of 
Athens, vol. I (Oxford, 1971), pp. 40 41; M. Gagarin, Drakon and Early Athenian Homicide Law (New 
Haven, 1981), pp. 132-36, also suggesting that tptrtai were committees of the Areopagus. 

4. See Ruschenbusch, "OONOS: Zum Recht Drakons und seiner Bedeutung for das Werden des 
athenischen Staates," Historia 9 (1960): 129-54, esp. 131 and 147; Sealey, "The Athenian Courts for 
Homicide," CP 78 (1983): 294-96. 

5. Recht und Argumentation in Antiphons 6. Rede, Abh. Akad. Wiss. Mainz, Nr. 7 (Mainz, 1980), 
p. 52, n. 31; Antiphon aus Rhamnus, Abh. Akad. Wiss. Mainz, Nr. 3 (Mainz, 1984), p. 6. Wilamowitz 
("Die sechste Rede des Antiphon," Sitz. Preuss. Akad. Wiss. 21 [1900]: 406, n. 1) also assumed a jury of 
51 chosen from the 6,000 dicasts; see n. 36 below. 

6. The Areopagos Council, to 307 B.C. (Baltimore and London, 1989), pp. 103-5. 
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juries in ephetic courts had some special competence in procedures and 
legal principles, or does it suggest a body of the popular judiciary like the 
other dicastic juries? Finally, we will need to reexamine the extant statutes 
regarding the c(peTat and the treatment of homicide procedure in the 
Aristotelian Athenaion Politeia (57. 3-4). 

I 

The proceedings mentioned in Isocrates 18. 52-54 have often been cited 
as the best evidence for a homicide trial held before an ordinary jury of 
dicasts, in this case a panel of seven hundred.7 A remarkably similar case 
is found in pseudo-Demosthenes 59. 10, which seems to indicate ajury of 
five hundred in homicide proceedings. Both cases, however, involve alle- 
gations of perjury; and the rules of procedure in such cases, where 
witnesses and principals in homicide proceedings are charged with false 
witness, cannot be conclusively deduced from the evidence that we have. 
We therefore cannot be certain, in either case, whether the verdict of the 
dicastic jury decided the main issue in a 6iKl (p6vou or the question of 
perjury in a iKlrl Ecu6opaaptupiov. The procedural details, however, 
suggest the latter. 

In the case reported in Isocrates 18 (soon after 403/2), Callimachus had 
perjured himself in trumped-up charges of homicide brought by his 
brother-in-law against one Cratinus. Cratinus was charged with having 
struck a slave-woman belonging to the Krl6(EozSTl, and it was alleged that 
the woman had later died of the wound, though in fact she had been kept 
in hiding. Cratinus discovered the victim and brought her before the 
court. The speaker concludes: "As a result, when seven hundred were 
sitting in judgment, though fourteen other witnesses gave the same testi- 
mony as he, [Callimachus] received not a single vote" (54). 

Against the received opinion, MacDowell argued that the trial before 
the jury of seven hundred was a 6iKCTI r Ecolaptupiov subsequent to the 
homicide case.8 Wallace has now revived the view of Smith and Philippi, 
that this passage refers to a single trial, for homicide, before dicasts. He 
insists that reference to the fourteen perjured witnesses would have been 
irrelevant at a second trial: "Once the arrival of the 'corpse' proved that 
Kallimachos was lying, there would be no point in mentioning at a second 
trial that fourteen witnesses had agreed with him."9 This objection is 
misleading on three counts. 

First, we must remember that the homicide charges were initiated not 
by Callimachus but by his brother-in-law, and it would be all too obvious 
a distortion to describe a verdict against the brother-in-law in homicide 

7. See Philippi, Areopag, p. 320, n. 211; cf. Lipsius, Attische Recht, 1:158, n. 76 (emending to 
nteVTcKooicov i6Kcaov-rwv); Bonner and Smith, Administration of Justice, 1:271; Wallace, Areopagos, 
pp. 103-4. 

8. Athenian Homicide Law, pp. 52-54; cf. Harrison, Law of Athens, 2:40-41; but see also the review of 
Harrison by R. Seager in JHS 95 (1975): 246-47. 

9. Areopagos, p. 103. 
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proceedings as a case in which Callimachus himself "received not a single 
vote." Second, the perjury of Callimachus, together with his involvement 
in the perjury of others, is precisely the point of the speaker's argument 
(51 pet'O )v (UV?CTTTflK Kai Kic0 ov Ta T ?CWEU6l PetaCpT6prlKcv). His insis- 
tence upon that point should leave little doubt that Callimachus was in 
fact convicted in a iKT] WEu6su8oapouTvpi : "Others you must judge by 
their own statements, but this fellow's testimony the judges themselves 
saw to be false."'0 The perjury in question must involve the oath to the 
fact of the killing (pesapcptvpqlcKbs i pITIv Ts0vdvat), which the parties in 
6iKat (p6vou had to affirm at the trial and presumably also in npo6SKaoiaL. 
Otherwise it would be surprising that fourteen witnesses all testified to the 
same fact (CtapTupravTcl ..v . ..asp oUTo;); but in such cases it was 
necessary for immediate npocrKflovTEz to swear to the fact of the crime, 
supporting the proclamation of the homicide and the sanctions that it 
entailed.1' 

Finally, the passage indicates a sequence of proceedings, evidently 
including the hearings in npo6tKaciat and the subsequent 6iKrl WEU- 
8oPtapvpitov (53-54): "Cratinus kept quiet the rest of the time [i.e., 
during the prescribed hearings before the pactotiXk5] so that they [viz., 
Callimachus et al.] might not change tactics and invent other arguments, 
but be caught in the act. When the Kr!6sccTr/; had made his charges and 
Callimachus had sworn [in hearings] to the fact of the crime (/I uT/v 
TsOv6vat) they [viz., Cratinus et al.] entered the house where the victim 
was concealed, took her by force, and brought her before those present at 
the court. As a result (6&CTT), when seven hundred were sitting in judg- 
ment, though fourteen other witnesses gave the same testimony as he, 
[Callimachus] received not a single vote." 

In this sequence it seems unlikely that the initial charges, the discovery 
of the "victim," and the verdict of the seven hundred all belong to the 
same hearing; it appears, rather, that the false charges were sworn at an 
earlier hearing, that the charges were disproven by the discovery of the 
victim at a later stage of the proceedings, and that the discovery was prior 
to the trial before seven hundred jurors. 

On the opposite assumption-that the "victim" was brought into court 
before the judges-this case is sometimes cited as proof of the admis- 
sibility of new evidence at the trial.12 Such an interpretation, however, 

10. The speaker dwells upon the charge of perjury at some length: cf. 56-57 IrtopK5)v 48kE7XyeTat . . . 

TI WieuS6) ptapTupov. . . se6i)f ToXpa sapTupeiv; evidently witnesses confirmed the earlier conviction 
(54-55). For oaths to the fact of the homicide, to be sworn by npooiiKovTe?, cf. [Dem.] 47. 70; on the 
latter case and oaths of plaintiffs and witnesses, see MacDowell, Athenian Homicide Law, pp. 94-109. 
For the oaths in 6iKat (p6vou, see Dem. 23. 67-68, [Dem.] 47. 72, and Aeschin. 2. 87; on perjury in 
homicide proceedings, see n. 15 below. 

I 1. MacDowell, Athenian Homicide Law, pp. 96-98, argues against the view that oaths were sworn in 
7rpotKa(coiat, but see Philippi, Areopag, pp. 80, 84-88; Lipsius, Attische Recht, 1:831; Bonner and Smith, 
Administration of Justice, 2:167-70. 

12. See R. Bonner, "Evidence in the Areopagus," CP 7 (1912): 452-53; F. Lammli, Das attische 
Prozessverfahren (Paderborn, 1938), pp. 96-97; M. Lavency, Aspects de la logographiejudiciaire attique 
(Louvain, 1964), pp. 131-33. Cf. E. Leisi, Der Zeuge im attischen Recht (Frauenfeld, 1908), p. 81, n. 2, 
treating this case as a rare instance of "autopsy" (Augenschein). 
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yields, at best, an awkward scenario. The apprehension of the victim in 
the midst of proceedings would require a delay or recess, and it is 
doubtful that the paactkXc6 could be relied upon to grant &vapokfii once 
the trial had begun. The defendant would also have run the risk that the 
prosecution could dispute the identity of the victim. It seems unlikely, 
therefore, that the defendant would have waited until after the first speech 
to present new evidence. 

The reference to "those present" at the court, oi nap6v?s;, to whom the 
woman was presented for examination, presumably indicates principals 
and interested parties, rather than specifically the judges, oi 8tIKCOVTCg, 
mentioned in the next line. In the extant speeches "those present" are 
often interested parties who supported the &vTi8tKot in preliminaries and 
were later called for testimony at the trial (cf. Dem. 45. 13, 54. 26, [Dem.] 
59. 47).13 In this instance the prima facie case for the prosecution rested 
upon the oath of such witnesses to the fact of the homicide. Thus the 
incidental note that the victim was brought before "those present" at the 
court suggests that testimony to the fact of the crime was challenged prior 
to the court hearing. It is therefore reasonable to suppose that the suit for 
false witness would have been heard before a verdict could be reached in 
the 8iKc (o6vou. The perjury conviction would have left the prosecution 
without a prima facie case for homicide; hence we must reckon with the 
likelihood that the 8iKr (Op6vou never came to trial. 

In the later case, pseudo-Demosthenes 59. 10 refers to a jury of five 
hundred in another trial before the Palladium; but here too we have a case 
of perjury as to the fact of the homicide. It was again alleged, with no 
reliable evidence, that a slave-woman had been slain; and the oaths of the 
prosecutor and the witnesses were again found to be perjured. 

In this case Stephanus, himself the prosecutor, had sworn that Apol- 
lodorus struck and killed the woman with his own hand, and he suborned 
the perjury of others to support him in this charge. This passage lacks the 
dramatic detail of the earlier scenario, but again the sequence of proceed- 
ings is indicated: Stephanus first provided himself with witnesses, then 
made proclamation of the homicide and began the npo8tKatial; in these 
hearings he swore by the required oath to the fact of the killing, "which 
had neither happened nor been witnessed nor been reported." Then, 
"having been proven a perjurer (E4Xey&0Eic 6' ECntopKicv) and instigator 
of false charges and exposed as a hireling .. , he ended up winning few 
votes out of five hundred, convicted ofperjury" (&nfkOEv ?7t(opKKTIKc;).14 
The last phrase seems superfluous unless we are to understand that the 
conviction for perjury (or subornation) before a jury of five hundred 

13. The orators regularly use oi tiap6vrze and similar terms such as oi ITrpt?ECTrT)Z to denote those in 
attendance other than the judges (e.g., Dem. 30. 32, Antiphon 6. 14); I find no clear instance where oi 
nap6vTcg is a loose synonym for 6tKaorai. 

14. In the key phrase, the MSS read 6Miyac s viqpoug ETacap0Iv CK tCevTaKooitov 5payXpAv i&nf?Xev 

?nt(opKtKrlcc, but most editors delete SpaXlIdv as an interpolation inspired by CEPttcs0tivoq in the 
preceding line. MacDowell, Athenian Homicide Law, p. 55, protested against the deletion; he is followed 
by P. J. Rhodes, A Commentary on the Aristotelian "Athenaion Politeia"(Oxford, 1981), p. 647. 
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followed earlier proceedings in a 6iKl (p6vou where the sworn charges 
were manifestly disproven. 

Suits for perjury in homicide proceedings evidently constituted a special 
category: Athenaion Politeia 59. 6 refers to Ti WEu6oitapTupia ta() 4? 

'Apeiou ndyou among cases that came before the court of the Thes- 
mothetes (cf. Poll. Onom. 8. 88). We have no reason to doubt this infor- 
mation, since we would not expect Areopagites or ;pETzat (as traditionally 
constituted) to hear cases beyond their formal jurisdiction. Moreover, our 
evidence suggests that 6iKai WEuboCiapTupiwv could not be used (as in 
other perjury cases) to overturn or compensate for a previous judgment in 
a iKr ppo6vou; rather, if testimony was disputed in 7po6tKao iat , the 
6iKql Veu6opapTupicov would be tried before the homicide charges came 
to trial. The peculiar proceedings in 6iKat po6vou were designed to allow 
every opportunity for settlement without trial. The required rtpo6tKaoia,t 
in which the charges were given a hearing each month for three months 
preceding the trial, were thought to preclude the usual danger that perjury 
could lead to the wrong verdict. Thus Demosthenes 23. 66 claims that no 
verdict of the Areopagus in a 6iKl| pp6vou was ever proven wrong (6vrau- 
o01 li6vov ou68i, TcOTtno0' ... fJE yF74cv X) aq iKOi I61K&C0tKo 't Kpt - 

0CvTa). This claim is undoubtedly exaggerated, but in substance it appears 
to be true that no one who lost a case before the Areopagus because of 
perjured testimony was later vindicated in a 56iKT E8U60pao pTpupiov, pre- 
cisely because suspect testimony was ordinarily challenged before the 
trial.15 

Whatever the reconstruction of procedure, it is a reasonable conclu- 
sion that the two crucial passages, Isocrates 18. 52-54 and pseudo- 
Demosthenes 59. 10, involve proceedings for perjury: their references to 
juries larger than the traditional body of fifty-one pFqzTat are therefore not 
reliable evidence that dicastic panels judged homicide trials. In the follow- 
ing sections we will consider the more valuable evidence that remains: 
first, passages where the orators themselves seem to identify the judges in 
6iKat (povou as dicastic juries, or attribute some special competence to the 
ephetic courts; second, passages in the Athenaion Politeia, Demosthenes 
23, and Draco's law (IG 13 104) where the ephetic courts are treated 
directly. 

II 

The dicastic model rests in large part upon passages in the speeches where 
a speaker appears to address the jury in a 6iKIl povou as a court of the 
people, or where, in proceedings before dicastic courts, a speaker suggests 

15. Antiphon 5. 95 (regarding procedure in &Sie (p6vo)) and 6. 14 suggest that there was no legal 
recourse against perjury once the case came to trial; but Antiphon 2. 67 clearly refers to penalties for 
perjury and treats the suits for false witness against free men as parallel to the torture of slaves (before the 
trial). On iKai y/e5u6optapTupiov and related procedures, cf. Lipsius, Attische Recht, 2:778-83; Leisi, 
Zeuge, pp. 120-41; and Harrison, Law of Athens, 2:192-97 (esp. 196, on Ath. Pol. 59. 6). Antiphon 5. 95 
DpoTov ? ... dv6p6b rrepi Oavdrou (pc6yovTog Tr cvU6?f KaxctapaupUpoat would seem to contradict 
Dem. 23. 66, unless challenges to testimony in homicide cases were ordinarily lodged in the preliminaries. 
The hypothesis that I have suggested here, that suits against false witness in a iKiq (p6vou would be tried 
before a verdict could be given on the main issue, will receive more detailed argument elsewhere. 
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that the judges are "the same" jurors who would decide a case in the 
ephetic courts. Much is made of the fact that the judges are called 
6tKaozai, iavSpc 6tKacTai, or simply av6peq, and are never called ?p?Tat, 
whereas the Areopagus court is occasionally addressed as poukfi (though 
not in homicide proceedings). It is often assumed that tiKaoTai had 
become a technical term for jurors of the popular courts; but though the 
term 6tKcaoTai often does mean "dicasts" (in the narrow sense for which 
we have coined the term), it does not follow that 6tKaoTai always refers to 
the ordinary panels of the popular courts. 

On the assumption, however, that 8tKaoyai always means dicasts, 
Wallace finds support for the dicastic model in Antiphon 6, where judges 
in the Palladium court are addressed as a5v6pe 6tKacrati. He invokes the 
questionable evidence of Antiphon 1. 23 (Kai 6tKacTTai Y?VEcos0 Kai 

eKX0re1OT), to prove that this case was also tried before a dicastic jury in 
the Palladium court.16 Others have argued more persuasively that the case 
of "planning" or instigation of an intentional homicide in Antiphon 1 
would come before the Areopagus.17 

Against the view that 6tKaoc ai or 6tKarYozTpiov must refer to dicastic 
courts, a few examples should suffice: in Demosthenes 23. 66 and 74 the 
twelve gods who first judged upon the Areopagus are said to have served 
as 6bKacrTai; Lysias 1. 30 and 6. 14 refer to the Areopagus court as 
btKactoIptov; in the Draconian law cited at Demosthenes 23. 28, the 
archons are identified as 86KaCorai; and, perhaps most striking, through- 
out Lysias 14 and 15-in a court martial tried before a body of soldiers, 
with generals presiding-the speaker consistently refers to the judges as 
6tKaccTai, never as oTpaTtoact or the like. Thus, in each case, the speaker 
addresses the jury in their role as judges, whatever the competence of the 
court. The reference in Lysias 6. 14, moreover, typifies a common theme: 
ev Apeiqp nayq), ?v Tl) CTpvooTaTC KCtai tKacOTcaTo 8tKKaTTTpip (cf. Dem. 
23. 65 ctv6OTaTov TO6 v ApEic nd7t6y tiKacTiplov). Such passages tend 
to confirm the clear implication of Antiphon 6. 51 KCai 4pa.. . . . - 

p3EaTTOD ... 6t. . KaaY , that the &8KacTaai who sat at the Palladium were 
indeed a delegation of the Areopagus.18 

To support the dicastic model, however, Wallace gives particular 
emphasis to Antiphon 5. 11: atcLavTa T 65CKarTrilpa ?v 6iVaiOpp 6IKciet 

T(g 8iKaCq ToO (pvou, oU6ev6q CiU akou ?vFKa il Tva ToiTo Piev oi 6tKactcai 
P ir toCtV eit TO auTo Toi Pt1 KCaOapoig TAr 8 Xdipaq, KTX. He concludes: 
"This testimony seems clear and straightforward. Dicasts in dikasteria 
adjudicated homicide cases at the end of the fifth century."19 Wallace is 

16. Areopagos, pp. 103-4; but cf. MacDowell, Athenian Homicide Law, p. 56. 
17. See Wilamowitz, Aristoteles und Athen, 1:125, n. 138; cf. id., "Die erste Rede des Antiphon," 

Hermes 22 (1886): 200, n. 1, remarking that the reference to the divine founding of the court in Antiphon 
1. 3 would ordinarily indicate the Areopagus; and, regarding the crucial passage, 1. 23, "Auch ?tKactf;i 
in der strengen Bedeutung des Rachers ist tragische Sprache, z.B. Eur. Her. 1150" (p. 206, n. 2); cf. 
Heitsch, Antiphon, p. 24, n. 55. 

18. Antiphon 6. 51 has in fact sometimes been seen as evidence that the case was tried before the 
Areopagus; cf. Philippi, Areopag, p. 32, nn. 45-46. 

19. Areopagos, p. 103. It is clear that Wallace means by "dicasts" and "dikasteria" the dicastic panels of 
the popular courts. 
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not alone in this approach to the evidence. But Antiphon 5. 11 obviously 
refers to the Areopagus court among 6tKacOTlptCa and 6tcKactai who tried 
6iKalt p6vou; and although we cannot be sure of the composition of the 
other courts, we can be reasonably certain that the Areopagus court was 
the traditional body of former archons and not a dicastic panel. This 
passage, therefore, does not support the dicastic model but only proves 
that judicial bodies other than dicastic judges were regularly called 6t- 
KacTat. AtIKao Tai is not an exclusive, technical term for the dicastic juries 
of the popular courts. 

Rather than support the dicastic model, the argument in Antiphon 5 
proves that there was a clear distinction between the dicastic courts and 
the ephetic courts. It is precisely the point of the speaker's argument that 
the court before which he is being tried, a dicastic court in an &natycoy0 
KaKoupycov, is not competent to judge the case at hand, and that his 
accusers have abused procedural rules to have him tried for homicide 
before this body, when the proper judges (as he interprets the charges) 
would be the court of the Areopagus.20 

Despite the thrust of the argument, however, the speaker's plea in 5. 90 
is sometimes supposed to identify the judges in the ephetic courts as the 
same jury who try the case in 7Ttayoyri]:21 6tct(pEuy6o yap o6S' oUTtc) Ta& 
4ptTepa0c yvrbpot;, &ak' 41?dt; 6oG OE oi K&CKe1 repi ?pto 5taC t It p voI. 

Kai (pEiGaEVOIt jEV UVUV 410U VUV e?TI, TOTE Xpfioal T0 av pou- 
rqo09e. But here again the speaker is interpreting the charges against him 

as intentional homicide, and he clearly implies that the proper court to 
hear such charges would be the court of the Areopagus. It is mistaken, 
therefore, to take the speaker's appeal literally, as indicating that the very 
same body would then hear the case in a 6iKtr povou. Rather, in response 
to allegations against his political loyalties, he assures the judges that he 
would not escape Athenian jurisdiction. He clearly addresses the jury as 
"you [sc. Athenians]" regarding Athenian policy vis-a-vis Mytilene (76- 
80, esp. 76-77); he makes repeated reference to the Athenian legal system 
as OUgpTEpOt VO6ot, DplTEIpOl CpXOVTsg, t6Oks T3 6 p?T?pr, (19, 42-48, 61); 
and he refers to the popular court as TO [t:TEpov nkf-Ooq (8, 80). 

One further reference to the judges in ephetic courts is sometimes taken 
to indicate that the courts of the people had assumed jurisdiction in 5iKat 
(povou. In Lysias 1. 36 the speaker refers to the court's verdict as TrVTCOv 
TCOV ?EV T ITO'6Et KUplcoTCTTi, and it is sometimes assumed that the phrase 
could properly refer only to the popular courts in the era after 403.22 By 
that assumption, however, the argumentative context is misconstrued: the 

20. On the argumentation and the legalities in Antiphon 5, see Heitsch, Antiphon, pp. 34-89; 
F. Scheidweiler, "Antiphons Rede iiber den Mord an Herodes," RhM 109 (1966): 319-38; U. Schindel, 
Der Mordfall Herodes, Nachr. Akad. Wiss. Gottingen, Phil.-hist. KI. Nr. 9 (Gottingen, 1979); and now 
M. Gagarin, The Murder of Herodes. A Study of Antiphon 5, Studien zur klassischen Philologie 45 
(Frankfurt, 1989), pp. 17-30. 

21. See Sealey, "Athenian Courts," pp. 294--95, on Antiphon 5. 90; but cf. MacDowell, Athenian 
Homicide Law, p. 56. 

22. See Smith, "Dicasts," p. 354, and Bonner and Smith, Administration of Justice, 1:271; but 
cf. Philippi, Areopag, p. 326, n. 218. 

8 



ATHENIAN COURTS FOR HOMICIDE 

argument that concludes with the words ndVTzov... KuptowTaTrl is not 
meant to exalt the court but is intended to question the admissibility of 
the charges. 

The defendant's case depends entirely upon his claim that he acted in 
obedience to the laws: it was not his own initiative but the laws that led to 
the death of the adulterer. The argument that concludes with the words 
TnvTzov... . . KuptloT , after all, involves a conventional attack on the 
legality of the proceedings.23 Against charges of entrapment, the defen- 
dant claims to have sworn, as he struck the fatal blow, "It is not I who kill 
you but the law that you transgressed" (26). He cites the law regarding 
adultery and the lawful slaying of adulterers caught in the act (30); and he 
pointedly refers to the clause that expressly forbids the Areopagus, "to 
whom both ancient law and current statute assign jurisdiction in homicide 
cases," to condemn the lawful slayer of an adulterer. The verdict of the 
ephetic court, he suggests, embodies "the highest authority" in that the 
judges have the power to invalidate the spirit of the law (cf. 29 )7iy 
R6 ... . TO 6i T8fl 7c6Xo0) v6Otov iqfiouv civat KuptublTpov). If the judges 
were a jury of the people, we might expect the speaker to ask: "how can 
this body assume authority to judge a case where the law forbids even the 
Areopagus to condemn?" But there is no such argumentative question, 
and no such distinction. The treatment of the statute that excludes lawful 
homicide from the jurisdiction of the Areopagus would therefore have 
greater relevance if the judges were in fact a committee of Areopagites. 

Thus, though Antiphon 5. 90 and Lysias 1. 36 are often taken to 
suggest that the ordinary dicastic panels were also judges in the ephetic 
courts, the argumentation in both speeches in fact suggests quite the 
opposite. There is yet another set of passages that suggest a clear distinc- 
tion between the competence of the ephetic courts and that of the dicastic 
juries. The law pitfl 'c40 ToO np6pa7aro Xk:ytiv (Arist. Rhet. 1354al8-24) 
clearly applies to cases before the Areopagus and almost certainly in the 
ephetic courts as well. Apparently a similar rule applied in dicastic courts: 
Athenaion Politeia 67. 1 reports that in suits before the dicastic courts the 
parties swear to "speak to the issue"; and the dicastic oath in Demosthenes 
24. 149-51 indicates that the judges are to disregard irrelevant arguments 
(Kai tiaXVrj(ptioitai T epi at6UTOO ou av il 6ici 4t ). Nonetheless, the rule of 
relevance in cases before the Areopagus seems to have been more restric- 
tive than the corresponding rule in the dicastic courts.24 Antiphon 6. 9 
suggests that the same strict rule of relevance that applied in cases before 

23. For the standard warning to the jury that a wrong verdict (through abuse of procedure) is 
ioXupOTepov TOO &tKaiou, cf. Antiphon 5. 87 = 6. 3-4; for the categories of lawful or "justifiable" 
homicide, cf. Ath. Pol. 57. 3 and Dem. 23. 74. 

24. On the law pat t0C xoT ttp6rdytcaTog Xyetv, cf. Antiphon 5. 11 and passim; Lys. 3. 46; and esp. 
Lycurg. 1. 11- 13, emphasizing the strict provision against irrelevance in the Areopagus, in contrast to the 
popular courts. On Rhet. 1354al8-24, see E. M. Cope and J. E. Sandys, The "Rhetoric" of Aristotle, 
vol. 1 (Cambridge, 1877), pp. 7-8; Wallace, Areopagos, p. 124. Poll. Onom. 8. 117 reports that proems 
and emotional appeals were prohibited before the Areopagus; Lucian Anach. 19, that the herald would 
silence the speaker if he violated the rule. These appear to be fictitious embellishments; no fifth- or 
fourth-century source indicates any overt means of preventing or penalizing irrelevance. 
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the Areopagus also applied in the ephetic courts: the speaker protests 
against irrelevant allegations, which none of his accusers had ever been 
able to prove in earlier legal action (o65eiS nCTnOTC); "but in this case, 
where they are prosecutingfor homicide and the law provides eiS aut'D zto 
ntpaypa KaT7yopEiv," they fabricated false charges regarding his duties to 
the state. The reference to earlier legal action is vague,25 but the key 
phrase ((povo)u 6tbKOvTSc Kai zTO v6Otou OUzT(O ExovTOg, KTX.) certainly 
implies that a stricter rule of relevance applied in the homicide courts than 
elsewhere. 

We know of no penalty or procedure to challenge irrelevant accusa- 
tions: evidently, it was left to the discretion of the judges to disregard 
irrelevant material, and that is precisely the reason why the avTiblKot had 
to argue against the relevance of opposing arguments. If there was a 
stronger rule against irrelevant charges in homicide proceedings than in 
the dicastic courts, it would appear that the judges themselves were 
expected to have a greater command of the laws and rules of procedure, 
by which relevance was determined, than did the ordinary dicasts. 

Thus the argumentation in Antiphon 5 (treating 8iKc pO6vou as the 
proper procedure), Antiphon 6, and Lysias 1 indicates that the judges in 
the ephetic courts were specially qualified to decide the legal issues in- 
volved in homicide proceedings. It is noteworthy in this regard that the 
statutes cited in Lysias 1 (against the legality of the proceedings) are the 
only direct citations of law in the extant homicide speeches, whereas such 
citations are a familiar aid to the argument in speeches before the dicastic 
courts. Evidently 6iKat po6vou were decided by judges who possessed 
some basic, formal competence in the workings of the legal system. They 
were not jurisprudents or true legal experts (any more than the Areopa- 
gites were), nor were they immune to artful arguments based on prob- 
ability and causation (any more than the layman dicast); but they were 
certainly regarded as having a better working knowledge of the legal 
principles and procedural rules than did the dicastic juries. This special 
command of the legalities is a clear indication that the judges at the Pal- 
ladium and Delphinium courts had magisterial experience; and the body 
from which such judges were most likely to be chosen was the Areopagus. 

III 

The most direct evidence regarding the q(cpfat and the homicide courts is 
to be found in the extant copy of Draco's law (IG 13 104) and in the 
Aristotelian Athenaion Politeia (57. 4), but both texts are fragmentary 
and the implications of key phrases are often uncertain. Draco's law in 
several contexts clearly refers to the ?(pETat, and the decree for reinscrip- 
tion of the law as a valid statute in 409/8 evidently means that the 
traditional body still had jurisdiction over homicide; ingenious theories 

25. It is sometimes supposed that this passage refers to the 6oKictaoia poukeuTov, but see Heitsch, 
Recht und Argumentation, p. 42. 
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have been proposed, however, to diminish that authority.26 Much of the 
law has been reconstructed with reasonable confidence from citations in 
the orators, and direct reference to the (cpzTat in three areas of jurisdiction 
is not in doubt. First, in the inscription, trials for homicide are assigned to 
the ephetai (line 13 TOb 6i (pc:Tag 8tayv[o]v[a]t; and the decree of 
Patroclides of 405/4 refers to those exiled by verdict of the (pEtait (among 
those excluded from amnesty, Andoc. 1. 78). Second, in cases of uninten- 
tional homicide, if there are no living relatives and the fifty-one (cpErat 
have given a verdict of unintentional homicide, the fifty-one are then to 
appoint phratry members to decide upon "pardon" or reconciliation 
(a'i?ct;g, lines 16-19 = [Dem.] 43. 57). Third, if an exiled homicide who 
abides by the prohibitions is nonetheless slain, the E(p&rat are to judge 
the case, "just as in the killing of an Athenian" (lines 26-29= Dem. 
23. 37-38). 

In the first clause, regarding the trial of homicides by the ycptrat, the 
archaic phrasing is often assumed to be merely a "survival" preserved for 
the sake of traditionalism; presumably, later addenda would have recog- 
nized dicastic juries as (so-called) F(pEcat. The amnesty decree also uses 
archaic language, modeled on Solon's law, but here it seems unlikely that 
a misleading archaism would be used without an explanation if in fact 
those exiled for homicide had been convicted by ordinary dicasts (who 
were only identified as Ep;Tat by an addendum to an earlier law). So, too, 
the third provision, for trial of those who unlawfully took vengeance 
against an exiled homicide, is often discounted as an archaism. But 
Demosthenes treats this clause as a valid statute, and it would seriously 
undermine his argument in a ypa(cpi napav6[oIv if his opponents could 
cite amendments to the ancient law to dispute its validity. 

The second rule, regarding special "pardon" or aT6eotg in cases of 
unintentional homicide when no relatives of the victim survived, is a 
disputed issue, and it is beyond the scope of this paper fully to consider 
the original intent of Draco's law on ca'i6Eltg, to which this passage is 
crucial.27 On either of the most credible interpretations of this passage, 
however, it is clear that duties assigned to the cpozrat extended beyond the 
offices of the ordinary dicasts. Gagarin supposes that this clause applied 
after a conviction for unintentional homicide (i.e., a case prosecuted by a 
relative who later died); thus the reference to the verdict of the (cpezat 
(17-18 yv6ot. 65 hot [n7c]vT[{KovTa Kai hg; hot (cpEzac aiKov]]Tc KTcvcat) 
would refer to a previous trial and conviction by the ?(p6Tat.28 Heitsch 
suggests that this clause also allowed a plea for a'i6eotS by a homicide 
who had gone into exile without trial; presumably, the fcpErat would have 

26. For the validity of the statutes, see Stroud, Drakon's Law, p. 49, followed by Gagarin, Drakon, 
pp. 22-23 and passim; but see also Smith, "Dicasts," p. 356, suggesting that a separate group of fifty-one 
qcpcrat (also dicasts) were involved in ai6Seot; cf. Wallace, Areopagos, p. 104, concluding that IG 13 104 
and the relevant citations in the orators "are all old legal texts" and therefore of little value as evidence for 
classical jurisdiction. 

27. For earlier views on the role of cpfiat in at6eat;, see Ruschenbusch, "OONO,," pp. 137-39. 
28. Drakon, pp. 48-51. 
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held a hearing to determine whether the homicide was in fact uninten- 
tional, and thus whether to provide for ai'Si6ec.29 On the latter interpreta- 
tion, the proceedings to allow for a'i6cetg would appear to be initiated by 
the exiled homicide (or by others acting in his behalf), and the hearing by 
the EpETat obviously would not have been a true adversarial trial; it is 
possible that the verdict of the (pzaler on the question of intent in such 
cases was largely a formality. But however the determination was made 
that the killing was unintentional, the role of the &cpzrat in selecting 
phratry members for ai'6Ecsi was more a magisterial function than a 
matter for ordinary dicasts. No other known function of the dicastic 
jurors is precisely parallel to this duty, and the dicastic oath (Dem. 
24. 149) does not seem to allow for such authority: o06i TOoug (psUyovTaS 
KactTaC, o65S Ev OavaTOg KaTz7yvooTai. 

Finally, the third clause, providing for trial by the ;qpEiat if the exiled 
homicide was slain unlawfully, "just as in the killing of an Athenian, 
under the same terms," strongly suggests that the xpxTati were identified 
with the Areopagus. The killing of an exiled homicide envisioned here 
could conceivably involve either unintentional or justifiable homicide, 
and the trial would therefore be held at either the Palladium or the 
Delphinium court; but the most likely event, which this clause is clearly 
intended to address, is the vindictive murder of an exiled homicide by his 
victim's kinsmen. Such is the scenario that Demosthenes supposes in his 
argument on this clause (23. 42). In the original procedure, if we assume 
that the Areopagus court was manned by EcpETat, the provision for trial of 
intentional homicide by the EcprEat, "just as in the killing of an Athenian," 
involves no inconsistency.30 If, however, later amendments to the law 
expressly transferred the offices of the (cpzTat from the Areopagus to the 
dicastic juries, the provision for trial of intentional homicide by the 
?(p?Tat, "just as in the killing of an Athenian," would be obviously 
inconsistent. Again, it is highly improbable that Demosthenes would have 
given such emphasis to this clause in his argument for a ypacpq Trapa- 
v6opov if there had been such amendment. 

Thus on two counts the extant copy of Draco's law strongly suggests 
that the traditional body of fifty-one qcpeait continued to decide homicide 
cases in the late fifth century, and this body would appear to have been 
distinct from the ordinary dicastic panels. This jurisdiction is clearly 
implied by Demosthenes' treatment of the law in the speech Against 
Aristocrates in the mid-fourth century; and the role of the p(cpFat in 
ait6ctg, an extra-judicial function, leads to the same conclusion. Without 
direct evidence to the contrary or more cogent arguments than have yet 
been given for the dicastic model, we have no reason to discount the 
statute as evidence that the traditional body of c(perat occupied the 
homicide courts. 

29. Aidesis im attischen Strafrecht, Abh. Akad. Wiss. Mainz, Nr. I (Mainz, 1984), pp. 17-20. 
30. Cf. Wallace, Areopagos, pp. 17-18, arguing from this clause (IG 13 104, lines 28-29 = Dem. 

23. 37-38) that the Areopagus court for homicide was occupied by ecptrat before Solon; for similar views 
on the archaic ?(pTait, see nn. 1, 2, and 4 above. 
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The one testimony that is sometimes taken as a direct reference to 
reform of the ephetic courts occurs in Pollux Onomasticon 8. 125 (s.v. 
(pirTai). After a questionable sketch of the courts' historical development, 

Pollux makes a curious remark on the decline of the cpEtTat: KaTa PIKpov 
68 KaTz YEXa6o 01 T6O T'v tp8T6Ov 8tKaaT1XptOV. Miller supposed that this 
passage refers to a period of decline in the late fifth century, leading to 
reform of ephetic jurisdiction in 403/2.31 But Pollux does not refer 
explicitly to such reform, as he does to the reforms of Draco and Solon. 
The most likely explanation is that Pollux derives this note, on the decline 
of the (cpOrat, from Demosthenes 23, the source of much of the lexi- 
cographers' information on the homicide courts.32 At 23. 64 Demosthenes 
anticipates that some of his audience will have only contempt for the 
traditional homicide courts: . . . t6. av' E ni TeVTE tiKacnTo piot1 yiyvETat 
TrpooCTTay7piva TO0; v6opot;. vii Ai', tkCo; c?ioi TI;5 av, &aXa TCauTa pjv 
oi6evO6; Iao' ;it' oi6? 6 1Kaito ?e6pripe;va. It may be argued that this 
objection is not to be taken entirely in earnest, but neither is it facetious. 
Despite the conventional posture of reverence for the ancient laws, it is 
evident as early as Lysias 1 that trial before the ephetic courts was 
sometimes regarded as an antiquated and irrelevant procedure; and the 
cases mentioned in Isocrates 18. 52-54 and pseudo-Demosthenes 59. 10 
show that 5iKrl (povou was notoriously subject to abuse. Aside from such 
litigious devices, the traditional homicide procedure appears to have been 
seldom used. 

Evidence of this obsolescence is found in the argument of Demosthenes 
23 itself: the survey of the homicide courts concludes with a reference to 
the alternative and undoubtedly more familiar procedure in an7ayc0y and 
Ev6ctti;, which allowed for the prosecution of homicide if the prosecutor 
"has ignored all other measures, or [if] the proper time for lodging 
charges has passed, or [if] for any other reason he does not wish to follow 
these procedures" (80). This passage, though much disputed, certainly 
recognizes the limitations of the traditional procedure;33 it clearly implies 
that 8iKcl (povou was an awkward and seldom-used procedure. In this 
regard we should note that for all the cases known to have been prose- 
cuted by 8iK1 povou after Antiphon, we know of as many homicide cases 
prosecuted by alternative procedures, chiefly &t7aycoy1I and ?v6etii;.34 

31."Ephetai," coil. 2825-26; cf. Wallace, Areopagos, p. 104, with n. 42. (p. 253). 
32. For the lexicographers' dependence on Dem. 23 (and Arist. Ath. Pol.), see Philippi, Areopag, 

pp. 59-60 and 84, and cf. G. Busolt and H. Swoboda, Griechische Staatskunde (Munich, 1926), pp. 803- 
4; the specific connection between Poll. Onom. 8. 125 and Dem. 23. 63-64 has not been noted. For 
similar "contempt" of the Areopagus itself, cf. Din. 1. 50-55 and see E. Carawan, "Apophasis and 
Eisangelia: The Role of the Areopagus in Athenian Political Trials," GRBS 26 (1985): 130-34. 

33. On Dem. 23. 80 and the procedural issues it raises, see MacDowell, Athenian Homicide Law, 
pp. 130-40; M. H. Hansen, Apagoge, Endeixis and Ephegesis (Odense, 1976), pp. 99-112; M. Gagarin, 
"The Prosecution of Homicide in Athens," GRBS 20 (1979): 301-23; and Hansen, "The Prosecution of 
Homicide in Athens: A Reply," GRBS 22 (1981): 11-30. 

34. In addition to the trumped-up charges in Isoc. 18. 52-54 and [Dem.] 59. 10 (see section I above) we 
know of only five or six iK<cat (p6vou after Antiphon, some doubtful: Lys. 1; P1. Euthphr.; Dem. 21. 104 
(after an &naywy) had been rejected); Dem. 23. 31 (arrest of a convicted homicide); and Dem. 54. 25 
(which MacDowell, Athenian Homicide Law, p. 68, identifies as Tpau6aToq rather than a 5iK (po6vou); 
another possible case is cited in Dem. 21. 72-74. The case against Eratosthenes (Lys. 12) was obviously 
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It is highly unlikely that any reform of homicide jurisdiction is to be 
dated to the period after 409/8. The report in Pollux, that "the court of 
the 8(ptxat was held in contempt," probably reflects Demosthenes' re- 
sponse to such sentiment in the 350s. The contempt of the EpT&rat that 
Demosthenes addresses is certainly not the sort of active opposition that 
would demand reform. We would perhaps expect reform if the traditional 
courts were inadequate to deal with current and pressing legal issues; but 
in this case, traditional proceedings and trial before the 8(prTat had been 
largely superseded by more summary methods and had simply fallen into 
disuse. After all, the traditional procedure was originally intended to 
serve chiefly as an alternative to self-help and a guarantee of safe exile for 
unintentional homicides; it was not intended to resolve all homicide 
charges by jury trial. 

The various theories that the ephetic courts were alloted to juries of the 
people by Solon or by Pericles have at least the advantage of supposing a 
constitutional crisis to account for the reform. But Smith's view of Peri- 
clean reform goes against the common tradition that homicide jurisdic- 
tion alone was unaltered; and the more radical views of Ruschenbusch 
and Sealey rest upon no very secure foundation, since it is still much 
disputed whether Solon in fact established a system of jury panels such as 
we find in classical procedure.35 But the greatest obstacle to any theory of 
dicastic jurisdiction in the ephetic courts is the evidence of the extant 
speeches, where no reliable testimony identifies the (peTrat with the ordi- 
nary juries of the people. To the contrary, the argumentation in those 
passages that address the ephetic judges indicates that they were distin- 
guished by a special competence or formal expertise equal to that of the 
Areopagus court. 

It may still be argued that the spTzcat were special panels of fifty-one, 
chosen from among the dicasts but distinguished by seniority, rank, or 
merit, and were thus expected to have special competence. We do, indeed, 
find other official bodies chosen from citizens above the age of fifty, but it 
is likely that the lexicographers who attribute such qualifications to the 
EpTrcnat have misinterpreted their sources.36 We find no reference to special 

not prosecuted by a biKrl (povou but would probably have been handled in special accountings of the 
Thirty (Ath. Pol. 39. 6); Lys. 10. 31-32 may also refer to such proceedings. For homicides prosecuted by 
iniaysy)7 and related procedures in the same period, see Hansen's catalog in Apagoge, nos. 4-5, 11-12, 
16-17, and 23. 

35. For debate on the establishment of itKaoTripta, see D. M. MacDowell, The Law in Classical 
Athens (Ithaca, 1978), pp. 30-32; P. J. Rhodes, "EicnayyeXia in Athens," JHS 99 (1979): 104; and M. H. 
Hansen, "The Athenian Heliaia from Solon to Aristotle," C&M 33 (1981-82): 9-47. 

36. See Photius Lex., s.v. sp?1att (1:236 Naber): av6p?g 6nip neVT/cKOVTa ?Trl yeyov6Tec Kai aptoTa 
P3FtoKx;vctvt 6ot6Xrytv EXovTeq, oi Kai Td (povtK&C iiKcag; cKptvov (= Suda E 3876, 2:484 Adler); cf. Poll. 
Onom. 8. 125 aptotiv6rlv aipe0~vTac). We do find reference to similar age qualifications, e.g., for public 
arbitrators ("in their sixtieth year," Ath. Pol. 53. 4), and for special embassies ("over fifty years of age," 
Plut. Per. 17; cf. Aeschin. 1. 23), but there is no mention of a roster of senior jurists among the dicasts. As 
Philippi recognized, Areopag, pp. 138-40, the report that the i(p0Tat were chosen by rank or merit is 
almost certainly a misinterpretation of [Dem.] 43. 57 (= IG 13 104, line 19) o/to0sOv oi (ppdTepeg . . . 
??K' O6TOUTi 6? oi TUCVTfKOVTa KCai eit dptTiv68rv aipeio0ov. Philippi's suggestion (p. 211) that the age 
qualification is also an error-the number of o(plTat having been misread as their age-was followed by 
Lipsius, Attische Recht, 1:18, n. 62, but has otherwise been generally disregarded; cf. Busolt and 
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grouping of dicasts by age or rank in any fifth- or fourth-century sources; 
and in particular, the treatment of dicastic courts at Athenaion Politeia 
63-66 gives no indication whatever that special juries were chosen for the 
homicide courts. 

The account of the homicide courts in Athenaion Politeia 57. 4, more- 
over, clearly implies that cpiTat were chosen from the Areopagus in the 
fourth century. It was long ago supposed from Harpocration's testimony 
that Athenaion Politeia referred directly to ;(p0Eai;37 when the London 
papyrus was found, editors were quick to read EcperTa in the gap following 
oi axo6vTcE (line 17 Chambers). But more careful examination revealed 
that the doubtful letters cannot be (cprat, and that div6p?q is the probable 
reading. R. S. Stroud proposed (va) div6pcS, which would indicate the 
6(p?Tat by their number.38 It is often supposed that oi Xaxo6vTcS denotes 
the ordinary dicasts, and on this assumption it has been suggested that we 
read 6bKaoai (though it is an unlikely reading). The usage of the 
Athenaion Politeia, however, regarding officers appointed by lot or those 
(as in 57. 4) whose duties were assigned by lot, strongly suggests that the 
phrase oi XaX6vTq av6p8p-e-without more specific designation-must 
refer to those chosen from the larger body indicated by the immediate 
context.39 The author has begun his account of homicide courts by 
referring to the Areopagus: "cases of intentional homicide only are tried 
by the [full] council" (TaiTa yap P p3ouX? p6va ucK6?It). In this context, 
the phrase identifying the 0(p&tat as oi XaO6vTcg TaXT' (va) iv6pscg, 3nXv 
TCOV ?V 'Apeiq iray9 y' y vo?vcov, evidently implies that the judges were 
chosen from the Areopagus itself. 

The interpretation of Athenaion Politeia 57. 4 offered here is perhaps 
not in itself certain; but taken together with the sum of the evidence in the 
orators, the Aristotelian account strongly indicates that a committee of 
the Areopagus continued to serve as judges at the Palladium and Delphi- 
nium courts in the fourth century. The various arguments in favor of 
dicastic jurisdiction are all essentially groundless. The supposed refer- 
ences to juries of several hundred in Isocrates 18. 52-54 and pseudo- 
Demosthenes 59. 10 refer rather to suits for perjury initiated in homicide 

Swoboda, Griechische Staatskunde, pp. 803-4; MacDowell, Athenian Homicide Law, p. 50; Wallace, 
Areopagos, p. 52. 

37. Harpocr. Lex. 127. 13 Dindorf tni iHaka?ip' Arqpoo09vTq x T) KcaT 'AptoTOKupd6Tou. 5iKaC-oT- 
pt6v CoTtV o{S1 KakXopevov, od Kai 'ApIGTOTT0oqs lv 'A09vaiwv InoktIeiq, ?v X) ?8a1coUov dfKouoiou 

(p6vou Kai Poue6uoeso oi ispeTat. 
38. "Aristotle A.P. 57. 4 and the Ephetai," CP63 (1968): 212. It is still puzzling that the term q(pTats is 

not found in this context. Possibly ;(pTrat or oi eTp0rat is to be read in the second lacuna (line 18 
Chambers): eiodye1 6' 6 paoteibq Kcai bKcd0ouosv [oi ?gp?Tas] Kai inait0pto, KTX.; the usual supplement, 
?v iepio, is not confirmed by Chambers' examination of the papyrus. 

39. Where Ath. Pol. refers to the dicastic courts as "jurors assigned by lot" (vel sim.), the identification 
is specific: T6 ?iKaoTonptov T6 kac6v (49. 3, 63. 5), Tx Xtao6vTt 5iKasoTpiqp (66. 1), TI)V kXa6vTsOv 
8tiaoTrov (63. 2); and in all but the first instance it is immediately clear from the context that dicastic 
courts are meant. To indicate at 57. 4 that the ordinary dicasts were assigned to the homicide courts, the 
author of Ath. Pol. would probably have used the phrase ?cKaoTf)ptov TO XdXov (as in 49. 3), or possibly 
oi XaX6vrTe ?K TrOV 6sKaoTi)v; but neither phrase is a possible reading here. Where oi kaXc6ver; refers to 
other magisterial bodies, it clearly denotes officials chosen from the larger body that is indicated by the 
immediate context: see 4. 3 Toib kaXovTaq c K rfig ioXkteiaq; 30. 3; 30. 5 TobqU kaXo6vTa ?K TTq p3oufiq. 
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hearings (section I). The few passages where speakers seem to identify 
ordinary juries of the people with the judges in ephetic courts have simply 
been misconstrued (section II); the key passages in Antiphon 5 and 6 and 
Lysias 1 clearly imply that cases in the ephetic courts were in fact decided 
by a body distinct from the ordinary dicastic panels-a body, moreover, 
whom the speakers regarded as having special competence or formal 
expertise equal to that of the Areopagus. In light of these findings, the 
extant copy of Draco's law and the testimony of the Athenaion Politeia 
(section III) appear to be decisive evidence against dicastic jurisdiction in 
the homicide courts. 

In the fifth and fourth centuries the traditional body of Ecpratl retained 
their ancient jurisdiction, while in other areas of the law the very premises 
of the democracy were being redefined. Whatever powers the Areopagus 
relinquished to the people under Ephialtes and Pericles, the homicide 
jurisdiction appears to have remained unaltered. In the era of popular 
sovereignty, the courts of the ;cpETat stood alongside the Areopagus as 
singular exceptions to the rule that citizen-judges, regardless of qualifica- 
tions, constituted the supreme power in the state. If, as this study suggests, 
the E(pecat were chosen from the Areopagus, they brought to the task 
considerable legal experience from their tenure as archons and as Areopa- 
gite judges. The homicide judges were perhaps as easily influenced by 
artful reasoning on probable motives, causation, and responsibility as 
were their counterparts in the dicastic courts; but the Ecpe'za were ex- 
pected to have a better working knowledge of general legal principles and 
procedural rules, as well as of the religious sanctions peculiar to biKac 

(povou. Precisely because of this archaic framework and the special com- 
petence that it required, the ephetic courts by the mid-fourth century 
came to be regarded as an awkward anachronism. In the few cases known 
to us, homicide proceedings appear to have been more a tool of litigation 
than a viable remedy. Nonetheless, the ancient jurisdiction of the Ecporat 
continued to be a symbol of the rule of law, and the unreformed pro- 
cedure of the fourth century stands as testimony to the conservatism of 
the Athenian system of justice.40 

The Center for Hellenic Studies 

40. For their constructive remarks, I am indebted to Michael Gagarin, Douglas MacDowell, Bob 
Wallace, and the referees and Editor of CP. 
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